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M/s. Mansa Nagarpalika

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

· \Ira rnr qr gaterur am4aaU' Revision application to Government of India :

(1) #ta sari zyccs arfe,fzu, 1994 q5f 'cITTT aiafa#aa ny mm#ii k aR ii gatrr Irr <ITT \:llf-'cITTT ct
qr rvga # airif g=terr mar 'sra Rra, raN, fr inea, tua fmr, aft +iRsrca, far la
'llo/f, 'ffi'lq 1=Jllf, ~~: 110001 <ITT cl5T 'G'lFff~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zaf? r #6t zrf mm i sra hit zfaafat rusrr zu 3rr arm i a fa4t rvema qwsmmama gg rf if. a f#Rt qvsrTl IT +Tur i 'EIIB cIB~~if m fcITTft~ if ITT
,m;r cl5T J;[fclxrr m~~ 'ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(i) mra arg fh#t zrz n q2 ii faff mr w uml faRau i uuitr zyca aa ma usq
zg Rae a ma a ct ra k as f5#t nz za var j faff &I

(b) In case of rebate of duty of excise on goods exported to any couo~c~,QJory outside
India of on excisable material used in the manufacture of the goods w jg · · ,~ to any
country or territory outside India. Jt:. -::.\

.5 zp u -!!?

f-~ ;,.
0 4 ·a" .

*



... 2 ...

~~cITT 'l_fffiR fcl,q f.Ar 'l'fffi'f <B" ~ (~ <IT~ cm) f.rclcr fclx!r TJ<TT l!Rif "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. •

er aiw=r ~ c#l'~~ * 'l_fmR * ~ "Gfl" ~ cBfuc l'IRf t n{ & sit ht snar it gr arr -qctsee srgcs. st«a * grr uRa at "fl1=flf "CJx m qfq -rt fclm~ (.:r.2) 1998 eTRT 109 aRT~ fcl,q ~

(d) Credit of any duty ~!lowed to be utilized towards payment of excise duty on final products
under !he_ provIsIons of this Act or the Rules made there under and such order is passed by the
Comm1ss1oner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No 2) Act
1998. • I

(1) ~ ~ ~ (3llfn;r) Plwilclc>tl, 2001 cB" ~ 9 cB" 3RJ1Rt Fc!P!Fcft:c mu in <v-s i at ufii , hf
3rsr yR arr )fa feta atm fa qr-mas vi sr4ta arr at at-h ufaii mer fa am4aa fhn
°Gfl'TT• 1 Urrr aar <. cl znsff a 3@"l'IB 'cTRT 35-~ -rf~ tBl" cB" 'l_f@R cB" ~ cB" "ffl~ il"3TR-6 ~
c#l' mTI "lt\" 6F\T•I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

-sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA 1944 under

0

I I

MaJor Head of Account.
(2) Rf)ca 3m4ea # rr uf i=aa v arrqt znGr4 m m m 2001-m 'l_fmR c#l' ulTT[ 3ilx
rsi viaaval 'Glj'fqf m m 10001- c#l' m 'l_f@R c#l' ulTT[,
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

8tr zyn, ah€a arr yeas vi hara s74l#tr mn@ear >ffu 3llfn;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b4hr surd g«ca 3tf@,fr, 1944 c#l' 'cTRT 35- uo~/35-~ cB" 3@"l'IB:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfc1~fuia~ 2 (1) ep -rt ~ 3fjx,R CB"m c#l' 378t, ratm v#tar zca, a4ta sure
zeas vias sr4lit nrza@row (fe) #l ufa Mirr ff8an, irrararr ziG, sir
m, 3RfRcff, ;-fl(\J.lt;liillt;, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~ ~ ~ (3llfn;r) All•M<'11. 2001 c#l' 'cTRT 6 cB" 3ffiT@ >fCl"';f ~:~-3 "tf frrmful' fcl,q 3fjx,R 3~
~c#l' ~ 3llfn;r * fctxiia 3llfn;r fcl,q ~ ~ c#l' "clN >ITTlm "fff%a "Gl6T ~~c#l' "l'fr1T, <lfM c#l' "l'fr1T 3lR
wrrm ·Tzar uifr q; s r zur 6#a i cIBt ~ 1 ooo;-m~ 'ITT<fr 1 "Gl6T~~c#l' "l'ff1r , <lfM c#l' "l'ff1r
3l'R wrrm ·Taal giftT; 5 cal4 Ur 50 GT la m m ~ 5000;- pl 3ur#t &tf1 ui sna zyea at "l'ff1r . <lfM
c#l' "l'ff1r 3l'R wrrm ·Taul ifTT ET; 60 lg znT Um uznr i cIBt ~ 100001- m~ 'ITT<fi , c#l' m~
~cB" ;,r=r "ff~~ WCJ'C cB" w:r iir #l Gr1 zu ztvz s en # fcITTfr "ITflm '{il&Glf.icjj aBr cB" ~ c#l'
mw cITT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Re_gistar of _a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) z4Ra zr arr#a{ p om?sii aar mrr hr & at v@ta sir a f; #7 nr grar far sr a
fco<:rr mRT~ ~ c[l!if * th g sf fa far ut <WT ir ffl CB" ferg zaenRetf an4h#hr nrznferawr at ya sr8he
zr a#tralat ya 3ma fco,:rr "GlTill '§' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one a eal _to !he Appella~t
Tribunal or th~ one_ ~pplication to the Central Govt. As the cMs ~~,.:· 1~s filled to avoid
scriptoria work 1f excising Rs. 1 lacs fee of Rs.100/- for each. p%e "¢
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(4) .-lll<IIC'lll ~ ~ 1970 "l[ey ~ c#l"~-1'cB" ~~~~~~"<IT~
3lmT ~-l!ITTI" Wfl!', ~ cB" ~ 1r ~ ~ c#l" ~ mTI tR ~.6.50 'Cfff <PT znrzarcra yca fesz canz
a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) • ~ 3l1x ffllmr lW1C'1T <ITT~~~~ c#l- 3l1x 1ft 'clfPf~ FP<IT "GITITT t '11T xfrrr ~. ~
nryea vi hara aft#ta nnf@raw (aruffa4fe)) Pm, 1gs2Rfe?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) ft erca, kc4t sen erca vi :aatcfH .:ttcfit>ft.a~ (.fflfc-lct) ~ 11fct 3ft:frm t-~ a:i
he4tz sq erea 3@Gu, &&y #r err 34w # 3iaala fa#hr(in-) 3if0fRrzr 2y(y #Rt
iczr9) f@aria: s&.e.2&g sit#fa1 3ff@r, &&& Rt err s # 3iraia :aatcfi,( cfi)- 3-fh>rq__cfi'r

... dJf ~,~~cfi'rdJf~-~~cfRalf ::t1To1a14 ~, Gf~ra~~um~ 3@"Jtct"~cfi'r~~
arher2rfrarahswk a@art
#cha 3era reasvia a I <ti,( ~ 3@"Jtct""airfav arc sraea= snfaa?

.2 2

(i) um 11 tt a 3iri fReufR a#
(ii) trlz srar t ft are za fr
(iii) hr sm Ramah a Gus 6 4i" 3irafa er zaar

- 3rat asrf zrzfzerrh 5aemR@aft (i. 2) 3@0fr, 2014a 3war? trcrM° ;:fl 41c>fl;q"
~~~a;r~~~'Qcf ,3ftfic;rcfl)-~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) zr 3rr2gr a 4fr 3r4h ulawramgr szi eress 3rzrar areaz avs fc!atRct trr arwrfcl;-cr
-arcr ~~ t- 10% wrara:r trt3isziahaavsR@a@a @tasavs# 10% wrara:r trt cfi'r~~~I

3 2 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and_ Services
Tax Act 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compe~sation to States) Act, 2017, may file an appeal before the appropriate authority.
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V2/148/GNR/I8-19

ORDER-IN-APPEAL

Mansa Nagarpalika, Nagar Seva Sadan, At & PO Mansa, District

Gandhinagar, Gujarat [for short - 'appellant'] has filed this appeal against OIO No.

05/D/GNR/NK/2018-19 dated 10.8.2018 passed by the Assistant Commissioner, Central

OST, Division Gandhinagar, Gandhinagar Commissionerate [for short -"adjudicating

authority"].

2. Briefly the facts are that Mansa Nagarpalika, provides basic infrastructural

facilities to the shopkeepers/traders for conducting business of sale and purchase of goods;

gives shops, offices, godowns etc. on rent; that the appellant collects rent, lease rent, transfer

charges from the license holders i.e. traders. On being asked, Mansa Nagarpalika during

summon proceedings, submitted the details of income from rent of shops & land, rent of

town hall, rent of hoardings, rent of garden land/cabin, rent of land for crackers stall, rent of

gas pipeline, rent of mobile tower, transfer charges pertaining to the period from 2012 to

2015-16. Therefore a show cause notice dated 6.6.2017, covering the period from 2012 to

2015-16 was issued to the appellant proposing recovery of service tax of Rs. 7,52,405/- under

renting of immovable service [upto 30.6.2012] and thereafter in terms of Section 65B(22) of

the Finance Act, 1994 as renting of immovable property service was a declared service w.e.f.

1.7.2012. The notice further proposed penalty on the appellant under sections 76, 77 and 78

of the Finance Act, 1994.

0

3. Though adequate chances were offered to the appellant asking him to appear

for· personal hearing, the appellant did not avail the said opportunities. Further he never

furnished any defence against the show cause notice. The notice, therefore, was adjudicated

vide the impugned OIO dated 10.8.2018, wherein the adjudicating authority confirmed the

recovery of service tax of Rs. 7,52,405/- along with interest. The adjudicating authority

further imposed penalties under sections 77 and 78 , ibid, along with a late fee under rule e O
of the Service Tax Rules, 1994 on the appellant. No penalty was imposed under section 76

of the Finance Act, 1994.

4. Being aggrieved with the impugned original order, the appellant has filed the present

appeal on the grounds that:

• the transfer charges is actually property tax transfer fees as per the Gujarat Municipal
Accounting Code; that the total transfer fees is Rs. 8,95,099/- is erroneously included
in taxable income;

• that as per section 65(105)(zzzz) 'immot_able prope11y' does riot include vacant land,
whether or not having facilities clearly incidental to the use of such vacant land and
land used for educational, sports, circus, entertainment and parking purposes;

• that the support service provided to Sabarmati Gas Agency is also exempt under the
category of service tax in terms of section 66D · that Rs. 4, 15,000/- rent received
from support service towards Sarbarmati Ga ~-g~~,-,ts exempt under Section 66D

CR P
of the Act; '2

• mate«tendedrod ts not woo»le #} a~-~ ,; ~f\.: @;_[;;.
~~- ~... ~...... ;
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• that they would like to rely on the case of Hindalco Industries [2003(161) ELT 346].
Harris Laboratories Ltd[2005(185) ELT 421], Drug Transport Company [1972(85)
ITR 156], Pushpam Pharmaceutical Company [I 995 Supp (3) SCC 462], George
Thomas [2006(1) STR (Tri- Bang], Shree Jayant Maruti Shinde [2007(8) STJ 468
Cestat Mumbai], Vshazi Abdul Razzaqe [20065) STT 307], Hindustan Steel [AIR
1970 SC 253]. etc.

• that Rs. 105735/- rent generated on vacant land, should not be considered as taxable
value; that the receipt of Rs. 415000/- relating to support services provided to
Sabarmati Gas Agency, towards renting of immovable property service should not be
considered as taxable value; that transfer charges Rs. 895099/-should also not be

;, considered as taxable value;

5. Personal hearing in the matter was granted on 7.3.2019 wherein Shri Sandip S

Gandhi, Chartered Accountant, appeared on behalf of the appellant and reiterated the grounds

of appeal. He submitted additional written submissions, wherein they have reiterated the

grounds already taken in their grounds of appeal. They have also reiterated that no service

tax is payale in respect of transfer charges amounting to Rs. 895099/- and on vacant land rent

amounting to Rs. 1,05,635/- and on vacant land rent relating to Sabarmati gas agency i.e. Rs.

4,15,000/-.

6. I have carefully gone through the facts of the case on record and the

submissions made in the appeal memorandum. The question to be decided is whether the

appellant is liable to pay service tax on the rent collected pertaining to the years 2012-13 to

2015-16 [refer table 5.3 of the impugned OIO].

7. On going through the said table [para 5.3 of the impugned OIO], I find that the

demand pertains to the foilowing headings under which rent-stands collected

[a] Rent incomie of shops and land;
[b] rent of garden land /cabin;
[ c] rent income of gas pipeline; and
[d] transfer charges.

The appeIIant is disputing the service tax demand in respect of [b], [c] and [d]. Let me

examine the issue, one after the other.

7.1 The appeIIant's contention in respect of the demand, pertaining to rent of

garden land/cabin [para 5.3 of impugned OIO] is that this is a rent on vacant land. What is

mentioned in the impugned OIO as rent of garden land/cabin is stated by the appellant as rent

on vacant land. How this is a rent on vacant land is not understood neither explained despite

the fact that in the impugned OIO it is mentioned as rent of garden land/cabin. Nothing is

provided to me to substantiate the claim that the rent is towards vacant land. The appellant's

contention is that the definition of immovable property [section 65 (105) (zzzz) of Finance

Act, 1994], does not include vacant land, whether or ngth' facilities clearly incidental
· Ea•eto the use of such vacant land. It 1s not understoobw--i,:x.µl e appellant, as to how

this is a rent on vacant land. If it is vacant, who haf · question which arises
ls'e
&
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and for which there is no substantiation/ nor explanation. The appellant/s contention, defies

fact and hence is rejected. "

7.2 Moving on to the second ground raised by the appellant - that he is not liable

for payment of service tax on rent income of gas pipeline. This rent is received from

Sabarmati Gas Agency. The appellant's contention is that since it is rent in respect of vacant

land, it is not immovable property in terms of section 65(105) (zzzz) of the Finance Act,

1994. Now Section 65(105)(zzzz), ibid, states as follows:

[to anyperson, by any other person, by renting of immovable property or any other service in relation
to such renting, for use in the course ofor, forfurtherance of, business or commerce.]

Explanation I. -For thepurposes ofthis sub-clause, "immovable property" includes

(i). building andpart ofa building, and the land appurtenant thereto;
(ii) land incidental to the use ofsuch building or part of a building;
(iii) the common or shared areas andfacilities relating thereto; and
(iv) in case ofa building located in a complex or an industrial estate, all common areas and
facilities relating thereto, within such complex or estate,
[(v) vacant land, given on lease or licensefor construction ofbuilding or temporary structure at a
later stage to be usedforfurtherance ofbusiness or commerce:]
but does not include
(a) vacant land solely usedfor agriculture, aquaculture, farming, forestry, animal husbandry,
miningpurposes;
(b) vacant land, whether or not havingfacilities clearly incidental to the use ofsuch vacant land;
(c) land usedfor educational, sports, circus, entertainment andparking purposes; and
(cf) building used solelyfor residential purposes and buildings usedfor the purposes of
accommodation, including hotels, hostels, boarding houses. holiday accommodation, tents, camping
facilities.

Explanation 2.-For thepurposes of this sub-clause, an immovable propertypartlyfor use in the
course orfurtherance ofbusiness or commerce andpartlyfor residential or any other purposes _shall
be deemed to be immovablepropertyfor use in the course orfurtherance ofbusiness or commerce;

It is evident that in terms of (b) supra, vacant land, whether or not having facilities clearly

incidental to the use of such vacant land would not be included under immovable property.

The appellant's contention is that since this rent is being received from Sabarmati Gas

Agency towards rent on income of gas pipeline, it would be excluded from the definition of

immovable property, the land being a vacant land. Facts are not very clear in this regard.

However, as the appellant is claiming that it is a vacant land, it is obvious, that the pipeline

would be an underground pipeline, and no construction etc. would be permitted on such land

above the pipeline, owing to safety purpose. Can such a land, on which rent is being

received for an underground pipeline, be called a vacant land. I do not agree with the

contention of the appellant. However, post I.7.2012, renting is defined under Section

65B(41) of the Finance Act, 1994, viz.

(41) ''renting" means allowing, permitting or granting access, entry, occupation, use or any
such facility, wholly or partly, in an immovable property, with or without the transfer of
possession or control of the said immovable property and includes letting, leasing, licensing
or other similar arrangements in respect ofimmovable property;

Renting as is understood could only be of immovable property. Immovable property is not

defined under the Act. The· definitio~1 ~ 1-~roperty under General Clauses Act...%%e%,
1897, Section 3 (26) would be applier . _;' -·q:~@Ja '½,<?--~ t ''immomh/e pruper~i•" shall include

.5 ei% : ?ii 5
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land. benefits to arise out of land, and things attached to the earth. or permanently fastened to

anything attached to the earth. 'Now negative list ofservices, section 66D of the Finance Act,

1994, what is excluded is renting out of any property by a Government, a local authority or a

governmental authority to all non business entities, renting out any property hy RBI. services

relating to agriculture or agricultural produce by way of renting or leasing of agro machinery.

etc.. Since rent received on pipelines is not specifically exempted. even for the period post

1.7.2012, as claimed by the appellant. the grounds raised in this regard is therefore not

legally tenable and hence is rejected.

7.3 Thirdly, appellant has contended that service tax demanded on 'transfer

charges' are not liable to service tax under "Renting of immovable property service" . The

appellant's contention is that 'transfer charges' are basically property transfer fees which are

collected in terms of Urban Development Regulation Act. The appellant however, has not

mentioned the section, rule, etc. under the Act, which empowers the Nagarpalika to collect

such transfer charges. The appellant thereafter states that in terms of Circular no. 96/7/2007-

ST dated 23.8.2007 such transfer fees are not leviable to service tax. Now the said circular

clarifies that sovereign/public authorities under the provision of any law are statutory duties.

However, the appellant has not substantiated this claim. On going tlu·ough the internet, I was

unable to locate any such regulation/Act.

7.3.1 I am also constrained to state that the appeal has been filed in the most casual

maimer. The appellate authority canrot be expected to search for the regulation/Act, to

verify if the statute [if it exists] provides for collection of such charges. The appellant

should have provided me with the copy of the said regulation, correctly pin pointing the

section/rules etc.. In-fact, the appellant did not even bother to either attend the personal

'ty hearing before the original adjudicating authority, nor did he file any defence against the

show cause notice. Without adequate proof, I am not inclined to accept the contention made.

The argument therefore is rejected.

8. The appellant has relied upon a plethora of case laws to argue that extended

period is not invocable. Facts belie this claim. The adjudicating authority in para 16.13 of

his impugned OIO has provided adequate reasons for invocation of extended period and

imposition of penalty and fine. The appellant is not disputing the facts. In-fact he is not even

disputing demand of service tax on rent income from shops and land [refer para 7(a) above].

Since facts are not disputed, I do not find that the impugned 010 needs to be interfered with

on this count.

. ,r«
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9. In view of the foregoing, the appeal is rejected and the impugned OIO dated

10.8.2018, is upheld.

s. i3
8t"

"so ¥ ·a' ,

*

The appeal filed by the appellant stands disposed of in above terms.
·")

r11·1 ....✓-----3es 
(3J=!T ~~

i;rtrTa, 3i I .Qcfc--1 (~)..,
Date 27.3.2019

10.

star
10.

Attegjed
. . v,vi1
(Vi ukase)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,

M/s. Mansa Nagarpalika,
Nagar Seva Sadan,
At & PO Mansa,
District Gandhinagar,
Gujarat

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Gandhinagar Commissionerate.
3. The Assistant Commissioner, Central Tax Division- Gandhinagar, Gandhinagar

Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Gandhinagar Commissionerate.
~Guard File.

6. P.A.


